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III

INTEREST OF AMICUS CURIAE
The Attorney General, on behalf of the State, enforces the Idaho Consumer Protection
Act (ICP A), title 48, chapter 6, Idaho Code, and the Idaho Rules of Consumer Protection (ICPR),
IDAP A 04.02.01000 et seq. The ICPA prohibits persons from engaging in unfair methods of
competition and unfair or deceptive acts or practices in trade or commerce. Idaho Code § 48-606
authorizes the Attorney General to bring actions in the name of the State to obtain injunctive and
other equitable relief, restitution, and civil penalties to redress violations of the ICP A.
Private parties who meet the standing requirements of Idaho Code § 48-608 may bring
actions for damages and injunctive and other equitable relief, but not civil penalties. Because
legitimate actions under Idaho Code § 48-608 further consumers' rights and supplement the
Attorney General's enforcement efforts, the Attorney General has an interest in ensuring the
courts properly construe and apply the ICPA in private lawsuits. \\'hen a trial court's decision
prevents a consumer's action from proceeding, similar acts of deceptive or misleading conduct
may go unaddressed, thereby harming other consumers, legitimate businesses, and Idaho's
marketplace.
This case concerns the ICP A's application to foreclosure rescue transactions, which harm
financially distressed property owners. To save his property from possible foreclosure, PlaintiffAppellant Joseph N. Pierce ("Pierce"), contacted Defendants-Respondents Highland Financial,
LLC, and Steve McMullen, owner of Highland Financial, LLC (collectively "Highland

Financial"). Pierce contacted Highland Financial for assistance because the company advertised
and held itself out as a company that could save a person's property from foreclosure.
Based on alleged violations of the ICP A, Pierce subsequently filed a consumer protection
action under Idaho Code § 48-608 against Highland Financial. To sustain an action under Idaho
Code § 48-608 a consumer must demonstrate, among other things, that he purchased or leased
goods or services from a seller. The trial court dismissed Pierce's First Amended Complaint as a
matter of law because, according to the trial court, Pierce failed to prove he purchased a good or
service from Highland Financial. The Attorney General disagrees with the trial court's ruling
because the trial court found that Highland Financial advertised foreclosure rescue services to the
public and because Pierce transferred an interest in his property to Highland Financial to obtain
the company's services. The transaction between Pierce and Highland Financial qualifies as a
purchase of services from a seller under the ICPA.
Because the trial court's ruling could negatively harm similarly situated Idahoans, the
Attorney General appears as amicus curiae in this matter to inform the Court about foreclosure
rescue schemes, explain how the ICPA covers such schemes, and to ensure one incorrect
decision does not prevent the Attorney General, as well as consumers, from enforcing the ICP A
against foreclosure rescue companies in the future. Both the Attorney General and consumers
must have recourse to address deceptively promoted foreclosure rescue schemes.
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STATEMENT OF THE CASE

Plaintiff-Appellant Joseph N. Pierce ("Pierce") appeals from the trial court's Judgment,
entered on July 31, 2012, dismissing Pierce's First Amended Complaint ("Amended
Complaint"). While Pierce raises several issues in his appeal, the only issue in which the
Attorney General has an interest concerns the applicability of the ICPA and the ICPR to the
transaction between Pierce and Defendants-Respondents Highland Financial, LLC, and Steve
McMullan (collectively Highland Financial). I
A.

Course of the Proceedings
Pierce filed his Complaint against Highland Financial on December 14, 2009, alleging,

among other things, that Highland Financial violated the ICP A. R., pp. 4-6. On May 11, 2011,
Pierce filed his Amended Complaint to include a claim for punitive damages. R., pp. 78 & 86-92.
Defendant Steve McMullen answered the Amended Complaint, R., pp. 98-100, but failed to
attend the June 18,2012, trial. Tr., p. 52, II. 2-7. Defendant Highland Financial, LLC, never
appeared in the case. R., pp. 78 & 137.
Following the court trial, the trial court issued its Memorandum Decision, Findings of
Fact, Conclusions of Law and Order ("Memorandum Decision") finding no violation of the
ICPA because the trial court believed the transaction between Pierce and Highland Financial did
not involve the purchase or lease of goods or services. R., pp. 165-66. On July 31, 2012, the trial

1 The Attorney General is aware that Defendant Highland Financial, LLC, never appeared in this lawsuit. R., pp. 78
& 137. The Attorney General refers to both Defendants-Respondents as "Highland Financial" for convenience
purposes only and does not assert a position as to Defendant-Respondent McMullan's personal liability under the
Consumer Protection Act.
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court entered its final Judgment dismissing Pierce's Amended Complaint with prejudice. R., p.
169.
Pierce appealed the trial court's Judgment on September I 1,2012. R., p. 170. By order of
the Court, on July 24, 2013, the Attorney General, on behalf of the State, was granted leave to
appear by brief as amicus curiae.
B.

Statement of Facts

In its Memorandum Decision, the trial court found that Pierce proved a number of facts at
trial. This subsection summarizes those facts.
Pierce owned two pieces of property consisting of 40.4 acres and owed $288,000 to his
lender, Summit, Inc. R., pp. 156 & 157. In late 2007, he was $20,000 in arrears on his loans, but
had approximately $1 I 1,658 in equity. R., pp. 158 & 160.
Highland Financial advertised and held itself out as a company that could save property
from foreclosure. R., p. 157. Pierce saw Highland Financial's advertisement and contacted the
company to obtain assistance in saving his property from foreclosure. R., p. 157. Highland
Financial represented to Pierce that it could help him save the equity in his property and prevent
foreclosure. R., p. 157. To do so, Highland Financial had to buy an interest in Pierce's property.
R., p. 157. However, Pierce would retain an interest in his property. R., p. 158. The company
also agreed to market Pierce's property, listing it for $650,000, and assured Pierce he would
receive most of his equity. R., p. 158.
Highland Financial prepared a stack of documents to complete the transaction, including
a Contract for Purchase and Sale, a Trust Agreement, an Assignment of Beneficial Interest in
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Trust, a Limited Power of Attorney, a Warranty Deed, and a Promissory Note. R., pp. 159 &
160. Pierce signed a Contract for Purchase and Sale, which listed Pierce as the "seller" and listed
Highland Financial as the "buyer." R., p. 159. Based on the documents and Highland Financial's
representation, Pierce believed he would receive $30,000 from Highland Financial. R., p. 159.
The Trust Agreement placed Pierce's property into the Providence Lake Trust with Heidi
Russell, a person unknown to Pierce, as the trustee. R., p. 156 & PI. Ex. 2. The Trust Agreement
gave Pierce beneficial interest in his property, but the Assignment of Beneficial Interest in Trust
transferred that interest to Highland Financial. R., p. 160 & PI. Ex. 3.
Highland Financial only paid Summit, Inc., $11,000, which did not cure Pierce's
delinquent loans. R., p. 160. In March 2008, Highland Financial entered into a compensation
agreement for the sale of Pierce's property with Century 21. R., p. 161.
At some point, Highland Financial stopped making payments on Pierce's loans. R., p.
162. Pierce, the named borrower on the loans, remained responsible for the payments. R., p. 162.
Highland Financial failed to pay Pierce the $30,000 payment promised in the Contract for
Purchase and Sale and the Promissory Note. R., p. 163.
FORECLOSURE RESCUE SCHEMES
At the core of this case is one of several types of transactions that regulators and
consumer advocates call "foreclosure rescue schemes." Foreclosure rescue schemes appear in a
variety of forms and are often camouflaged by a barrage of unusual documents and transactions.
To recognize these schemes for the destructive vehicles they are, it is necessary to understand
their structure and purpose.
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Foreclosure rescue schemes are not a new phenomenon. They have existed in some form
for decades,2 and generally thrive in climates where economic and social conditions combine to
create equity rich, but cash poor homeowners. 3 Hit with a job loss, burgeoning debts, a medical
emergency, or, most recently, a sudden interest rate jump, the homeowner 4 cannot meet his
financial obligations, and his mortgage loan slips into foreclosure. In the wake of the subprime
lending crisis of the mid to late 2000s, mortgage defaults and foreclosures increased rapidly,5
creating a prosperous market for foreclosure rescue companies. 6

2 For example, in a 1988 case, the rescue company advertised it paid loan arrearages and prevented pending
foreclosures. To obtain the company's services, the homeowner had to deed the home to the company. The balance
on the loan was minimal, and the home had more than $30,000 in equity. As such, the company stripped the
homeowner of her equity for approximately $7,000-the cost of stopping the foreclosure. Browner v. District of
Columbia, 549 A.2d 1107 (D.C. 1988).
3 Steve Tripoli & Elizabeth Renuart, National Consumer Law Center, Dreams Foreclosed: The Rampant Theft of
America's
Homes
Through
Equity
Stripping
"Foreclosure
Rescue"
Scams
(2005),
http://www .nw .org/network/neighborworks Progs/foreclosureso Iutions/pdf docs/foreclosureReport061605. pdf; Seth
Yaffo, Student Author, Beware the Dotted Line: Foreclosure Rescue Fraud in Maryland and the Growing Effort to
Combat It, 37 U. BaIt. L. Rev. 113, 122-24 (2007).
4 Rescue companies typically solicit residential homeowners, rather than landowners, so most cases and articles
discussing foreclosure rescue reference "homeowners."
5 Allison D. Matthews, To Stop a Predator: Is a Complete Ban on For-Profit Foreclosure Rescue Operations the Best
Way to Prevent Equity Stripping?, 20 Loy. Consumer L. Rev. 477, 478 (2008) ("The year 2007 saw record highs in
foreclosure and delinquency rates."). In 2010, Idaho's foreclosure rate ranked eighth highest in the nation,
subsequently growing to the fifth highest. Lawrence G. Wasden, Attorney General's Report on the Idaho Housing
Crisis
and
How
Stakeholders
Can
Facilitate
Cooperative
Solutions
(Feb.
2011),
http://www.ag. idaho. gov /consumerProtection/forec losurell daho Hous in gCri s isReport. pdf.
6 The Attorney General discusses his history with foreclosure rescue companies between 2005 and 20 II in his
February 2011 Housing Report. Lawrence G. Wasden, Attorney General's Report on the Idaho Housing Crisis and
How
Stakeholders
Can
Facilitate
Cooperative
Solutions
(Feb.
2011),
http://www.ag.idaho.gov/consumerProtectionlforeclosure/ldahoHousingCrisisReport.pdf.In 2009, consumer
complaints about mortgage modification and foreclosure rescue schemes topped the Attorney General's Top 10 List
of Consumer Complaints. Lawrence G. Wasden, Attorney General's 2009 Annual Report (Feb. 24, 2009),
http://www.ag.idaho.gov/consumerProtection/annuaIReports/ConsumerAnnuaIReport2009.pdf. For a discussion of
the evolution of foreclosure rescue scams, see Steve Tripoli & Elizabeth Renuart, National Consumer Law Center,
Dreams Foreclosed: The Rampant Theft of America's Homes Through Equity Stripping "Foreclosure Rescue"
Scams
(2005),
http://www .nw. org/network/neigh borworksProgs/foreclosureso lutions/pdf docs/foreclosureReport06160 5 .pdf.
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Websites and signs nailed to telephone poles attract desperate and often unsophisticated
consumers with the same illusory promise-In foreclosure? We can stop it! To confuse the
transaction between the consumer and the rescue company, the rescuer presents the consumer
with a stack of densely worded documents/ including a purchase and sale agreement, a warranty
or quitclaim deed, a trust agreement, and a lease agreement. Buried inside the technical jargon
are unreasonable and unconscionable terms that often cause the loss of the consumer's property
and equity. Adding to this pandemonium is the fact that a company's oral representations to the
consumer rarely match the company's written representations. By papering the consumer with
difficult to understand documents, the rescuer effectively hides the consumer's "purchase" of a
"service," disguising it as a real estate sale, investment agreement, trust conveyance, or other
property transfer.
The rescuer usually pays all or a portion of the loan arrearage, which stops or stalls the
foreclosure. This temporary "fix" prevents the consumer from seeking free and meaningful
foreclosure prevention and loan modification assistance. 8 Eventually, the loan balance, plus any
arrearages and servicing and foreclosure fees, come due, and because the foreclosure rescuer has
failed to "rescue" the property as promised, the consumer loses his property and equity.

7 Seth Yaffo, Student Author, Beware the Dotted Line: Foreclosure Rescue Fraud in Maryland and the Growing
Effort to Combat It, Comment, 37 U. BaIt. L. Rev. 113, 121 (2007).
8 Consumers who are experiencing financial difficulties or whose homes are in foreclosure may obtain free
assistance from certified housing counselors, legal aid organizations, volunteer attorneys licensed in Idaho, and the
Attorney General's Consumer Protection Division. Federal and propriety loan modification programs allow lenders
to modifY the terms of distressed loans, offer deeds-in-lieu of foreclosure, or arrange short sales. In limited situations
and depending on the consumer's financial situation the consumer also may quality for a low-interest loan refinance.

7

In 2008, the Legislature attempted to stop foreclosure rescuers from preymg on
residential property owners and enacted the Consumer Foreclosure Protection Act (CFPA), title
45, chapter 16, Idaho Code. The Legislative findings of the CFP A read:
Some persons and businesses are engaging in patterns of conduct that defraud
innocent homeowners of their title, equity interest, or other value in residential
dwellings under the guise of stopping or postponing a foreclosure sale. The
legislature also finds this activity to be contrary to the public policy of this state
and therefore establishes notice requirements governing contracts or agreements
entered into during the foreclosure period. The I egislature further finds that the
provisions of this chapter shall be construed in such a manner that does not inhibit
transactions with legitimate lenders and investors.
Idaho Code § 45-1601.
The CFP A requires the rescuer to give to the homeowner a written notice, as provided in
Idaho Code § 45-1602, warning the homeowner about "individuals or businesses" that "say they
can 'save' [the homeowner's] home from foreclosure." Idaho Code § 45-1602. The rescuer must
provide the written notice to the homeowner if the rescue agreement with the homeowner
"involves the transfer of any interest in residential real property." Idaho Code § 45-1602. The
homeowner has five days to cancel the agreement. Idaho Code § 45-1603.
A violation of the CFPA constitutes a violation of the Idaho Consumer Protection Act.
Idaho Code § 45-1605. This is significant because it demonstrates the Legislature's awareness
that consumers and the Attorney General need a conduit for combating foreclosure rescue
schemes. Although the CFP A only applies to residential property transactions and not to
transactions involving bare land (as in this case), the Legislature's enactment of the CFPA
indicates its concern about foreclosure rescue schemes operating in Idaho.
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ARGUMENT
I.

THE IDAHO CONSUMER PROTECTION ACT IS REMEDIAL LEGISLATION
THAT IS LIBERALL Y CONSTRUED TO PROTECT CONSUMERS AND
LEGITIMATE BUSINESSES FROM UNFAIR METHODS OF COMPETITION AND
UNFAIR OR DECEPTIVE ACTS AND PRACTICES
Over 40 years ago, the Legislature enacted the ICP A "to protect both consumers and
businesses against unfair methods of competition and unfair or deceptive acts and practices in the
conduct of trade or commerce, and to provide efficient and economical procedures to secure such
protection." Idaho Code § 48-601. The Idaho Rules of Consumer Protection (ICPR), which have

the force of law, were adopted in December 1978 and revised in July 1993. Idaho Admin. R.

04.02.01000 et seq.
The ICPA is remedial legislation. Idaho Code § 48-601. Accordingly, its provisions are
liberally construed "to deter deceptive" business practices '''and to provide relief for consumers
exposed to proscribed practices.'" Western Acceptance Corp. v. Jones, 117 Idaho 399, 401, 788
P.2d 214, 216 (1990) (quoting State ex reI. Kidwell v. Master Distributors, Inc., 101 Idaho 447,
453-54,615 P.2d 116,122-23 (1980»; Idaho Code § 48-601.
Originally, the Legislature designated 16 acts or practices as per se unfair or deceptive
with a catchall provision that includes acts or practices deemed "otherwise misleading, false, or
deceptive to the consumer." Idaho Code § 48-603(1 )-(17). In 1990, the Legislature amended the
statute to include an unconscionable acts or practices provision. In 2002, it added a subsection
that prohibits price gouging in state-declared emergencies. Idaho Code § 48-603(18)-(19). The
ICP A also includes a number of statutes that regulate specific types of business activities,
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including door-to-door solicitations, Idaho Code § 48-603A, tax preparation serVIces, Idaho
Code § 48-603B, bulk email, Idaho Code § 48-603E, and loan modification activities. Idaho
Code § 48-603F.
The ICPR further protects the people of Idaho "against unfair, false, deceptive,
misleading or unconscionable acts or practices by defining with reasonable specificity some of
the acts and practices that violate the ICPA." Idaho Admin. R. 04.02.01001. The ICPR must be
liberally construed and applied to promote the general purposes and policies of the ICP A. Idaho
Admin R. 04.02.01003.

II.

HIGHLAND FINANCIAL'S ADVERTISEMENT AND SALE OF FORECLOSURE
RESCUE SERVICES TO PIERCE FALLS WITHIN THE BROAD PURVIEW OF
THE IDAHO CONSUMER PROTECTION ACT
The ICP A includes public 9 and private enforcement authorities. Consumers may file a
private lawsuit for violations of the ICP A or the ICPR under Idaho Code § 48-608, which
provides, in relevant part:
Any person who purchases or leases goods or services and thereby suffers any
ascertainable loss of money or property, real or personal, as a result of the use or
employment by another person of a method, act or practice declared unlawful by
this chapter, may treat any agreement incident thereto as voidable or, in the
alternative, may bring an action to recover actual damages or one thousand dollars
($1,000), whichever is the greater;

The Attorney General enforces the ICP A on behalf of the public pursuant to I.e. § 48-606. Under this section, the
Attorney General need not prove that actual deception has occurred, that the defendant intended to deceive, that a
consumer relied upon the deceptive practices in making the purchase, or that the defendant's deceptive practices
were the proximate cause of the consumer making a purchase from the defendant. State ex reI. Kidwell v. Master
Distributors, Inc., 101 Idaho 447, 453-54, 615 P.2d 116, 122-23 (1990). In addition, the Attorney General need not
show that an act or practice caused actual damage. l£L at 454, 615 P.2d at 123. It is sufficient to demonstrate that the
act or practice had "a tendency or capacity to deceive a consumer acting reasonably under the circumstances." Idaho
Admin R. 04.01.02030.
9
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To accurately interpret and apply the standing requirements ofIdaho Code § 48-608 to Pierce's
transaction with Highland Financial, it is necessary to examine the statute's language and to
review the court decisions that construe the relevant terms and their application to similar
transactions.
Correct interpretation and application of the requirements of Idaho Code § 48-608 to the
trial court's Findings of Fact support one conclusion: Highland Financial's advertising and sale
of foreclosure rescue services to Pierce fall within the broad scope of the ICPA and the ICPR,
and the trial court erred in dismissing Pierce's Amended Complaint.
A.

The Statutory Definitions Applicable to Idaho Code § 48-608 Support
Pierce's Action Against Highland Financial

In addition to being a consumer who "purchases or leases goods or services," to sustain
an action under Idaho Code § 48-608, the consumer must show an "ascertainable

10SS,,,IO

that the

seller knew, or in the exercise of due care should have known, that he engaged in acts proscribed
by the ICPA or the ICPR, and causation. Idaho Code §§ 48-608 & 48-603; Idaho Admin R.
04.02.01009. The trial court did not discuss in its Memorandum Decision whether Pierce met
these additional requirements, and the Attorney General does not express an opinion on these
elements. I I The trial court dismissed Pierce's Amended Complaint solely because Pierce failed

10 The tenn "ascertainable loss" means "[a]ny deprivation, detriment, or injury, or any decrease in amount,
magnitude, or degree that is capable of being discovered, observed, or established." Idaho Admin. Rule
04.02.0120.04. The definition includes the following guidance: "It is not necessary for a private plaintiff to prove
actual damages of a specific dollar amount to prove ascertainable loss, but only that the item was different from that
for which the private plaintiff bargained, or that the private plaintiff suffered some like loss." lQ,
1 The trial court discusses at length in its Memorandum Decision why it believes "reliance" should be a factor for
proving a consumer protection violation. The trial court bases its belief on the fact that a plaintiff must prove
reasonable reliance in a common law fraud action and states that the ICPA's failure to require reasonable reliance
"vests Pierce with the ability to bury his head in the sand." R., pp. 149-155. The trial court also references Highland
J
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to demonstrate he "purchased" a "good" or "service" from Highland Financial. Accordingly, this
section examines only the language relevant to that standing requirement.
The terms within or applicable to Idaho Code § 48-608 are defined in Idaho Code § 48602 and Rule 04.02.01020 of the Idaho Rules of Administration. The definitions that the
Legislature provides in a statute "dictate the meaning of [the] terms used in the statute." White v.
Mock, 140 Idaho 882, 890, 104 P.3d 356, 364 (2004).
"Goods" include "any property, tangible or intangible, real, personal or mixed, and any
other article, commodity, or thing of value wherever situate, including certificates or coupons
exchangeable for such goods." Idaho Code § 48-602(6); Idaho Admin R. 04.02.01020.29.
"Services" is defined as "work, labor or any other act or practice provided or performed by a
seller to or on behalf of a consumer." Idaho Code § 48-602(7); Idaho Admin R. 04.02.0 I 020.46.
A "consumer" is "a person who purchases, leases, or rents, or is solicited to purchase,
lease, rent or otherwise give consideration for any goods or services." Idaho Admin. R.
04.02.01020.13. A "seller" is defined as "[a]ny person engaged in trade and commerce, the
agency, representative, or employee of such person, or any person acting in concert with such
person." Idaho Admin. R. 04.02.01020. "Trade" and "commerce" is defined as "[a]dvertising,
offering for sale, selling, leasing, renting, collecting debts arising out of the sale or lease of goods
or services, or distributing goods or services, at any point in the marketing chain, either to or

Financial's potential defense to Pierce's consumer protection action under the Statute of Frauds. R., p. 141.
Ultimately, however, the trial court acknowledges Idaho law does not support those arguments. R., pp. 141 & 155.
Because the trial court does not cite either the Statute of Frauds or "reliance" as a reason for its final decision, the
Attorney General has not addressed those issues in this Brief. For the record, however, the Attorney General
disagrees with the trial court's opinions on these two issues.
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from locations within the State of Idaho, directly or indirectly affecting the people of this State."
Idaho Code § 48-602(2); Idaho Admin. R. 04.02.01020.48.
Neither the ICPA nor the ICPR define the term "purchase." When the Legislature does
not define a term in the statute, the court "must determine the Legislature'S intent from the
statutory language" and from the term's ordinary meaning. Mendenhall v. Aldous, 146 Idaho
434, 437, 196 P.3d 352, 355 (2008). The Legislature's intent in enacting the ICPA, which
includes Idaho Code § 48-608, is "that this chapter be remedial and be so construed." Idaho Code

§ 48-601. The ordinary meaning of "purchase" is available in the Merriam-Webster Dictionary,
which defines the term as: 12 "to obtain by paying money or its equivalent" or "by labor, danger,
or sacrifice." 13 The definition of "consideration" also lends insight to the meaning of "purchase."
The ICPR defines "consideration" as "[a] right, interest, profit, or benefit accruing to a party, or
some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other."
Idaho Admin R. 04.02.01020.12.
Because Pierce purchased foreclosure rescue services from Highland Financial, he has a
cause of action under Idaho Code § 48-608. In its Memorandum Decision, the trial court
determined that Pierce proved several facts. The following facts are sufficient to prove that
Pierce, a consumer, purchased foreclosure rescue services from Highland Financial, a seller:

12 The Court may find it helpful to review the Uniform Commercial Code's definition of "purchase," which is
"taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift or any
other voluntary transaction creating an interest in property." Idaho Code § 28-1-20 I (29). Additionally, Black's Law
Dictionary defines "purchase" as "the act or an instance of buying" and "[t]he acquisition of real property by one's
own or another's act (as by will or gift) rather than by descent or inheritance." Black's Law Dictionary (9 th ed.
2009).
13 The 2013 Meriam-Webster Dictionary'S definition of "purchase" is available at: http://www.merriamwebster.com/dictionary/purchase.
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•

Highland Financial advertised and held itself out as a company that could save
property owners from foreclosure.

•

Pierce contacted Highland Financial to obtain assistance in saving his property
from foreclosure.

•

Highland Financial represented that it could help Pierce save the equity in his
property by buying an interest in the property and stopping the foreclosure.

•

The Trust Agreement placed all of Pierce's real property into a trust with
Heidi Russell as trustee and leaving Pierce with only a beneficial interest in
his property-that is until he signed the Assignment of Beneficial Interest in
Trust, thereby transferring even his beneficial interest to Highland Financial.

•

Highland Financial represented to Pierce that Pierce would retain an interest
in his property.

•

Highland Financial agreed to aggressively market Pierce's property, to sell the
property, and to obtain a price that would assure Pierce received most of his
equity.

R., pp. 156-64; PI. Exs. 2 & 3.
Through its advertising and other representations, Highland Financial offered a service to
"help" consumers like Pierce save their properties from foreclosure. That service included the
elements of a foreclosure rescue scheme: (a) a promise to prevent foreclosure, (b) the transfer of
title to a trust and then to the rescuer; (c) a promise to pay arrearages, (d) a promise to sell the
property for a fair price, and (e) a promise to share the equity with the consumer. Highland
Financial was in the business of providing foreclosure rescue services. It advertised and sold its
services to Pierce who paid consideration (i.e., transferred an interest in his property) to
Highland Financial for those services. Accordingly, as for a consumer's obligation under Idaho
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Code § 48-608 to show he purchased or leased goods or services, Pierce has established he has
standing to sue under Idaho Code § 48-608.
B.

Wiggins v. Peachtree Settlement Funding Supports Application of the Idaho
Consumer Protection Act to Highland Financial's Advertisement and Sale of
Foreclosure Rescue Services to Pierce

This Court has not discussed the ICPA's application to foreclosure rescue schemes. In a
2001 case involving a similar scheme, however, the United States Bankruptcy Court applied the
ICPA to a company that paid a lump sum to its client in exchange for the client's assignment of
his contract rights to the company. Wiggins v. Peachtree Settlement Funding, 273 B.R. 839
(Bankr D. Idaho 2001). The company's business model is similar to foreclosure rescue services

because rescue companies promise to pay money (i.e., loan arrearages or other sums) to property
owners in exchange for the property owners transferring property rights to the company. This is
like Highland Financial paying a portion of Pierce's loan arrearages in exchange for Pierce
assigning his property rights to Highland Financial.

In Wiggins, the plaintiffs (the debtor's parents and the trustee) brought an adversary
action against Peachtree Settlement, which advertised its "settlement refinancing system" via a
national cable television campaign. Id. at 855. The debtor, Joshua Wiggins, had received a small
annuity following a car accident that almost killed him at age 16. Id. at 845-46. Because of his
head injuries, Joshua was unable to attend school or work, and he lived with his parents into
adulthood. Id. at 847.
Peachtree Settlement specialized in buying annuities at a substantially discounted price
and reselling them for a profit. rd. at 847-48. Joshua responded to Peachtree Settlement's
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television advertisement and spoke with an eager company agent. Id. at 848. During several
contacts with Joshua, the agent made deceptive and misleading representations to convince
Joshua to sell his $54,681 annuity to Peachtree Settlement for $17,699. rd. 850-51. At a 23.05%
discount, Peachtree Settlement's profit totaled $36,982. rd. 851.
Not long after the transaction closed, Joshua left home and lost his money to drugs and
greedy friends. Id. 851. When he returned home, he learned that Peachtree Settlement could not
access the annuity funds because Joshua's mother, as a joint account holder, refused to release
the money. rd. 852. Peachtree Settlement sued Joshua, and Joshua fIled Chapter 13 bankruptcy.
Id. 853-54. Joshua's parents and the bankruptcy trustee filed an adversary action against
Peachtree Settlement alleging, among other things, that Peachtree Settlement's business dealings
violated the ICPA. Id. 855.
Peachtree Settlement argued the ICP A was inapplicable to its business because the
company did not engage in the sale or lease of goods or services. Id. at 855. The company
claimed it purchased Joshua's "right to receive the annuity payments." Id. at 855.
The bankruptcy court rejected Peachtree Settlement's "narrow characterization of [its]
activities" and found that Peachtree Settlement advertised and offered goods and services to
Joshua, a consumer, who responded to the company's advertised offer. Id. at 855-56. The court
concluded that Peachtree Settlement sold money, trading cash for contract rights and offered
consumers financial advice to achieve their particular goals. Id. at 856. The court explained:
Given the remedial goals of the ICPA, regardless of how Defendant's business
activities are characterized, the Court is confident the Legislature intended that
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Defendant's offer of money and advice to Idaho residents placed it squarely
within the purview of the IepA.
Id. at 856.
The facts of Wiggins are similar to Pierce's situation. First, both Peachtree Settlement
and Highland Financial solicited Idaho consumers through written advertising. Second, to obtain
either company's services, the consumer had to transfer a right to the company. In Wiggins,
Joshua assigned his contract rights to Peachtree Settlement, while in this case, Pierce transferred
a portion of his property rights to Highland Financial.
Third, both companies had representatives whose oral and written representations
convinced the consumers to transfer their rights to the company. Peachtree Settlement's
representative spoke to Joshua and sent him letters about the company's financial services,
eventually convincing him to "sell" his annuity (i.e., transfer his contract rights) to Peachtree
Settlement. In Pierce's case, Highland Financial's representative made written and oral
representations to Pierce about the company's foreclosure rescue services and convinced Pierce
to transfer his property interests to Highland Financial.
Fourth, each company obtained the consumer's property for substantially less than its fair
market value. In exchange for Joshua's $53,681 annuity, Peachtree Settlement only paid him
$17,699. Highland Financial obtained Pierce's interest in his property-estimated at $111,658for $11,000.
The trial court did not discuss Wiggins in its Memorandum Decision, but it did briefly
address the case at the hearing on Pierce's Motion for a New Trial. The trial court disagreed that
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Wiggins was "on point" and, as it explained in its Memorandum Decision, stated that White v.
Mock, 140 Idaho 882, 104 P.3d 356 (2004), not Wiggins, controlled in Pierce's case. Tr. p. 2829,11. 11-21.
In Mock, a purchaser of real property sued the former owner, alleging the former owner's
sale of the real property to the buyer violated the ICPA. Id. 140 Idaho at 885,104 P.3d at 359.
This Court ruled that the ICP A covers the sale of real property except when a person makes an
isolated sale of his residence. Id. 140 Idaho at 891,104 P.3d at 364-65. The trial court relies on
Mock for two reasons-to determine that Pierce's property is "investment property" and to
identify Pierce-like the Mock defendants-as the property seller. 14 R., p. 148. The Attorney
General disagrees that Mock is applicable to Pierce's case.
Highland Financial advertised and offered its foreclosure rescue services l5 to Pierce, a
consumer who responded to the company's advertisement and offer. Pierce purchased
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In explaining its analysis and application of Mock to Pierce's case, the trial court writes:
In the present case, the two parcels were not Pierce's residence. Those two parcels appear to be
"in vestment property" as the term was used in Mock. Thus, to that extent, Pierce's transaction is
compliant with that aspect of Mock. However, in Mock, it was the buyers, the Whites, the party
who purchased (as required by I.e. § 48-608) investment real property from the seller of the real
property, the Mocks, who sought to hold the seller, the Mocks' liable for violating the Idaho
Consumer Protection Act. In the present case, Pierce is the seller of the real property, not the
purchaser (as required by I.e. § 48-608) of the real property, as the plaintiff Whites were in Mock.

R., p.148.
15 Highland Financial has maintained throughout this litigation and appeal that it is not engaged in foreclosure rescue
services and that it acts as a buyer in its transactions with property owners. In 2008, Highland Financial entered into
an Assurance of Voluntary Compliance (A VC) with the Attorney General pursuant to Idaho Code § 48-610 to
address the Attorney General's concerns about the company's foreclosure rescue operations. See Order Approving
Assurance of Voluntary Compliance (Order), In the Matter of Attorney General Lawrence G. Wasden's
Investigation of the Business Practices of Highland Financial, LLC, (First Judicial District, Kootenai County,
January 23,2008), Case No. CV 2007-9254 (Mitchell, DJ). A copy of Highland Financial's A VC and the Order are
attached to this Brief in the Appendix. This Court, pursuant to Rule 20 I (d) of the Idaho Rules of Evidence, is
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foreclosure rescue servIces from Highland Financial, a seller, and to receIve Highland
Financial's services, Pierce had to transfer an interest in his property to the company. Pierce's
transaction with Highland Financial is markedly different from the one between the parties in
Mock.
Just as the Wiggins court was "confident the Legislature intended" the IePA to cover
Peachtree Settlement's activities, the Attorney General is confident that the IePA's broad scope
and remedial purpose places Highland Financial's advertising and sale of foreclosure rescue
services "squarely within the purview of the [IePA]." Wiggins, 273 B.R. at 856.
C.

The Decisions the Trial Court Cites in Its Memorandum Decision Fail to
Support Its Dismissal of Pierce's Amended Complaint

The trial court cites several cases to support its position that Pierce did not purchase a
good or service from Highland Financial. In this subsection, the Attorney General discusses why
the trial court's reliance on each of those cases is incorrect. 16
To justify its view of what constitutes the "purchase of goods," the trial court cites Idaho
First Nan Bank v. Wells, 100 Idaho 256, 596 P.2d 429 (1979), a case where the
plaintiffs/guarantors signed personal guarantees for money loaned to a corporation in which the
plaintiffs/guarantors held stock. Id. at 258, 596 P.2d at 431. When the corporation defaulted on
the loan, the bank sued the plaintiffs/guarantors to collect. Id. The plaintiffs/guarantors claimed
the bank violated the IePA because the bank asked the plaintiffs/guarantors to sign a guarantee

authorized to take judicial notice of the A VC and Order. It is important to note, however, that the AVC and Order
may not be considered as evidence of an admission of a violation of the ICPA. Idaho Code § 48-610(2).
16 The Attorney General discussed in the previous subsection the trial court's misapplication of Mock, 140 Idaho
882, 104 P.3d 356, to Pierce's case.
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that had blank spaces. Id. at 258-59, 596 P.2d at 431-32. This Court held that, while money is a
good, the piaintiffs'/guarantors' signing of personal guarantees for a loan made to the
corporation did not constitute the purchase of a good. Id. at 259, 596 P.2d at 432.
The trial court likens the facts in Wells to Pierce's situation, explaining "[t]he only thing
Pierce 'purchased' was future acts by McMullen, which, just as the signing of a promissory note
in Wells, is not a purchase or lease of goods or services." R., p. 146. The Wells court, however
does not suggest that the plaintiffs/guarantors purchased future acts. In fact, it is common for
consumers to purchase goods (or services) that the seller promises to deliver in the future. If the
seller fails to do so, the seller violates Idaho Code § 48-603 and Rule 04.02.01140 of the Idaho
Rules of Administrative Procedure. It is unclear therefore how, under the trial court's
interpretation, Wells applies to this case. Wells simply stands for the proposition that signing a
personal guarantee for another does not constitute the purchase of a good or service-a situation
absent from Pierce's case.
To emphasize that the ICP A requires a sale of goods or services, the trial court cites
Western Acceptance Corp. v. Jones, 117 Idaho 339,788 P.2d 214 (1990), a debt collection case.
R., p. 136. The case does not support the trial court's conclusion. At the time the Court decided
Western Acceptance, the definition of "trade" and "commerce" did not expressly include the
collection of debts. 17 Despite that, the Western Acceptance Court decided the broad scope and
remedial intent of the ICPA brought the collection of a debt related to the purchase or lease of a

17 In 1993, the Idaho Legislature amended the definition of trade and commerce to conform with the ruling in
Western Acceptance by expressly adding the collection of a debt arising out of the sale or lease of a good or service
to the definition of trade or commerce. See 1993 Idaho Session Laws, chapter 102, Section I, p. 256.
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good or service within the Act's purview. Id. at 401, 788 P.2d at 216. Western Acceptance
therefore demonstrates this Court's remedial and liberal application of the ICPA to activities not
expressly covered by the Act and supports the Attorney General's position.
Finally, the trial court discusses three cases from foreign jurisdictions-two from Texas l8
and one from Florida. 19 R., pp. 148-149. These cases hold that the definitions of "goods" and
"services" in those states' unfair and deceptive trade practices (UDAP) statutes do not include
money or loans. Texas's definition of "goods" is distinguishable from Idaho's definition because
Texas's definition includes only tangible property. Tex. Bus. & Com. Code Ann. § 17.45.
Idaho's definition of "goods" includes both tangible and intangible property. Idaho Code § 48602(6). That is why money is a "good" under Idaho Code § 48-602(6), and lending--offering
money-is a "service" under Idaho Code § 48-602(7). Wells, 100 Idaho at 259, 596 P.2d at 432;
Wiggins, 273 B.R. at 856.
The trial court's application of other states' UDAP laws to the facts of this case is flawed.
The definitions the trial court gleans from cases outside of Idaho differ from the definitions
contained in the ICPA and the ICPR and contradict the legislative intent of the ICP A.

18 Schmueser v. Burkburnett Bank, 937 F.2d 1025, 1028-29 (5th Cir. 1991) (explaining that the use of the word
"services" under Texas's UDAP law excludes "the extension of credit or the borrowing of money"); Montalvo v.
Bank of Am. Corp., 864 F. Supp. 2d 567 (W.D. Tex. 2012) (finding that a homeowner seeking a loan modification
from her lender was not a consumer under Texas's UDAP law because the homeowner did not payor seek to pay for
the services her lender offered and because her lender was not a loan broker).
19 Shibata v. Lim, 133 F. Supp. 2d 1311,1320-321 (M.D. Fla. 2000) (dismissing plaintiffs UDAP claim because
plaintiff, who provided defendant with the monies at issue, was not a consumer under the statute). It should be noted
that Florida strictly regulates foreclosure rescue services, which include transactions "by which residential real
property in foreclosure is conveyed to an equity purchaser and the homeowner maintains a legal or equitable interest
in the residential real property conveyed, including, without limitation, a lease option interest, an option to acquire
the property, an interest as beneficiary or trustee to a land trust, or other interest in the property conveyed." Fla. Stat.
Ann. § 501.1377.
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Mendenhall, 146 Idaho at 437, 196 P.3d at 355; Mock, 140 Idaho at 890, 104 P.3d at 364.
Ultimately, whether money is a "good" under Texas's consumer protection statute has no
application to whether an offer to save a consumer's property from foreclosure constitutes a
"service" under the ICP A.
D.

The Broad Language and Remedial Purpose of the Idaho Consumer
Protection Act, As Well As Applicable Case Law and the Trial Court's
Findings of Fact, Support Reversal of the Trial Court's Dismissal of Pierce's
Amended Complaint

The broad language of the ICPA and its remedial purpose apply to the facts of this case.
The bottom line is that foreclosure rescue schemes typically end tragically for the consumer,20
and Highland Financial's plan to save Pierce's property from foreclosure was no exception.
The trial court found that Highland Financial advertised and held itself out as a company
that could save property owners from foreclosure. R., p. 157. In response to Highland Financial's
advertisement, Pierce contacted the company to obtain assistance in saving his property from
potential foreclosure. R., p., 157. Highland Financial told Pierce that it could help him save the
equity in his property and prevent a foreclosure. R., p. 157. To accomplish this, Highland
Financial represented to Pierce that it would obtain a partial interest in the property, while Pierce
retained the remaining interest. R., p. 158. The company agreed to pay Pierce $30,000 and sell
the property so that Pierce would receive most of his $110,000 in equity. R., p. 158.

20 Allison D. Matthews, To Stop a Predator: Is a Complete Ban on For-Profit Foreclosure Rescue Operations the
Best Way to Prevent Equity Stripping?, 20 Loy. Consumer L. Rev. 477 (2008); Seth Yaffo, Student Author, Beware
the Dotted Line: Foreclosure Rescue Fraud in Maryland and the Growing Effort to Combat It, 37 U. BaIt. L. Rev.
113 (2007); Steve Tripoli & Elizabeth Renuart, National Consumer Law Center, Dreams Foreclosed: The Rampant
Theft of America's Homes Through Equity Stripping "Foreclosure Rescue" Scams (2005),
http://www .nw .0rg/networklneighborworksProgs/forec losuresol utions/pdf docs/forec losureReport061605 .pdf.
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None of Highland Financial's representations were true. It obtained complete, rather than
partial title to Pierce's property. R., pp. 156 & 160 & PI. Exhibits 2 & 3. The company paid only
$11,000 on the $20,000 delinquency, and Pierce, the named borrower on the loans, remained
responsible for the payments. R., pp. 160 & 162. Highland Financial also failed to pay Pierce the
$30,000 payment promised in the Contract for Purchase and Sale and the Promissory Note. R., p.
163.
The trial court dismissed Pierce's Amended Complaint because, according to the trial
court, Pierce did not purchase a good or service from Highland Financial. R., pp. 165-168. The
facts indicate, however, that Pierce purchased foreclosure rescue services from Highland
Financial in exchange for Highland Financial receiving an interest in Pierce's property.
Accordingly, the transaction falls within the purview of the ICP A, and it is proper for this Court
to reverse the trial court's dismissal of Pierce's Amended Complaint.

CONCLUSION
This Court should reverse the trial court's dismissal of Plaintiff-Appellant Joseph N.
Pierce's Amended Complaint.

Respectfully submitted this 29 th day of August 2013.
LAWRENCEG. WASDEN
HOATTORNE~GENERAL
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This Assurance of Voluntary Compliance ("Assurance") is entered into
between the State of Idaho, acting through its Attorney General, Lawrence G.

Wasden f'Attorney General") and Highland Financial, LLC, an Idaho limited
liability company ("HIGHLAND FINANCIAL").

The Attorney General and
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HIGHLAND FINANCIAL (collectively '"the Parties") submit this Assurance for
the Court's approval pursuant to title 48, chapter 6, Idaho Code, and stipulate to the
following:

I.
DEFINITIONS
1.

Unless otherwise defmed, specified, or indicated, the Parties agree

that the following definitions apply to this Assurance:

a.

"Advertisement(s)" means and includes all notices in the print,
broadcast, or electronic media that are designed to attract consumers,
public attention, or patronage.

b.

"Consumer(s)" means and includes all "persons" with physical
addresses within the United States, including the State of Idaho, who
have been contacted by HIGHLAND FINANCIAL whether by mail,
telephone (including facsimile), Internet, in-person, or other media for
the purpose of advertising, promoting, soliciting, offering, seeking, or
effecting a sale, lease, rental, or distribution of goods or services or
collecting on a debt arising out of the sale, lease, rental, or distribution
of goods or services.

c.

"Idaho Consnmer(s)" means and includes any "persons" with an
Idaho mailing address or telephone number with a 208 area code
prefix: who have been contacted by any employee, agent, consultant or
other representative of HIGHLAND FINANCIAL whether by mail,
telephone (including facsimile), Internet, in-person, or other media for
the purpose of advertising, promoting~ soliciting, offering, seeking, or
effecting a sale, lease~ rental, or distribution of goods or services or
collecting on a debt arising out of the sale, lease, rental, or distribution
of goods or services.

d.

"Good(s)" means and includes any property, tangible or intangible,
real, personal or mixed, and any other article, commodity, or thing of
value wherever situated, including certificates or coupons
exchangeable for such goods.
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e.

"Person(s)" means and includes natural persons, corporations both
foreign and domestic, trusts, partnerships both limited and general.
incorporated or unincorporated associations, companies. trusts,
business entities, governmental agencies, and any other legal entity, or
any other group associated in fact although not a legal entity or any
agent. assignee, heir, employee, representative or servant thereof.

f.

"Service(s)" means and includes work, labor, or any other act or
practice provided or performed by a seller to or on behalf of a
consumer.

g.

"Highland Financial" means and includes Highland Financial, LLC
and its employees, managers, agents, board members. and all other
persons, including other business entities, as outlined in paragraph 5.

II.
GENERAL PROVISIONS
2.

Principal Place of Business. HIGHLAND FINANCIAL is located at

614 East Seltice Way, Suite D, Post Falls, Idaho 83854.
3.

Trade and Commerce in Idaho.

HIGHLAND FINANCIAL has

engaged in trade and commerce in the State of Idaho as defined in Idaho Code § 48602(2) of the Idaho Consumer Protection Act (CPA) and IDAPA 04.02,01.020,48
of the Idaho Rules of Consumer Protection (CPR).
4.

Knowledge of Duties. The Parties enter into this Assurance

voluntarily and with full knowledge and understanding of the nature of the
proceedings and the obligations and duties imposed by this Assurance.
5.

Extent of Application. This Assurance applies to HIGHLAND

FINANCIAL, its employees, managers, agents, board members, and all other
persons who are controlled by HIGHLAND FINANCIAL and all other business
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entities that are owned or controlled by HIGHLAND FINANCIAL both now and in
the future.
6.

No Implied ApprovaL If this Assurance expressly requires an act or

procedure, HIGHLAND FINANCIAL shall not represent or imply that the Attorney
General or the State of Idaho has approved HIGHLAJ\1J) FINANCIAL's
procedures, languages, techniques, or other manners of performance.
7.

Private Rights Unaffected. This Assurance shall not limit or otherwise

affect the tights of a private party to pursue a remedy under Idaho Code § 48-608 or

any other state or federal law.
8.

Amendment of Assurance. The Parties may amend this Assurance by

filing an amended assurance with the court and by obtaining an order from the court
approving the amended assurance.
9.

Effective Date. The effective date of this Assurance is the date on

which the court signs the Order Approving Assurance of Voluntary Compliance
("Order") .
10.

No Expiration of Assurance. This Assurance shall never expire unless

an expiration date is otherwise provided herein.
11.

Order Approving Assurance.

This

Assurance

shall

be

filed

concurrently with the accompanying Order and shall be subject to the approval of
the District Court of Kootenai County, Idaho, which has subject matter jurisdiction

pursuant to Idaho Code § 48-61 O( 1).
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Disclosure of Assurance. This Assurance is a public record and copies

of this Assurance may be provided to any person who requests a copy.
III.

REPRESENTATIONS AND WARRANTIES
13.

Authority to Stipulate. HlGHLAND FINANCIAL acknowledges that

it is the proper party to this Assurance. HIGHLAND FINANCIAL further warrants
and represents that the individual(s) signing this Assurance on behalf of
HIGHLAND FINANCIAL is doing so in his or her official capacity and is fully
authorized by HIGHLAND FINANCIAL to enter into this Assurance and to legally
bind HIGHLAND FINANCIAL to all of the terms and conditions of this
Assurance.
14.

Good Faith Negotiation. The Parties represent and warrant that they

negotiated the terms of this Assurance in good faith.
IV.

NO ADMISSION OF LIABILITY
15.

No Admission of Violation. This Assurance does not constitute an

admission by HIGHLAND FINANCIAL of any fact or violation of any state or
federa11aw, role, or regulation, nor does this Assurance constitute evidence of any
liability, fault, or wrongdoing. HIGHLAND FINANCIAL enters into this
Assurance for the purpose of resolving the concerns of the Attomey General

regarding HIGHLAND FINANCIAL's business practices as of the effective date of
this Assurance. Pursuant to Idaho Code § 48-610(2), HIGHLAND FINANCIAL
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does not admit any violation of the CPA or the CPR and does not admit any
wrongdoing that is or could have been alleged by the Attorney General. This
Assurance may not be used as evidence by a third-party in any court,
administrative, or other proceeding to establish' any wrongdoing or liability of
HIGHLAND FINANCIAL.
16.

Compromise and Settlement. This Assurance is a compromise and

settlement of the Attorney General's disputed allegations. as contained in Section V
of this Assurance. HIGHLAND FINANCIAL denies all allegations contained in
Section V of this Assurance.

v.
DISPUTED ALLEGATIONS

17.

Promotions and

Advertisin~

HIGHLAND FINANCIAL promoted

itself as a business that helps frnancially distressed consumers end the "stress",
"worries", and "hassles" of foreclosure, bad credit, eviction, and moving. The
Attorney General alleges that HIGHLAND FINANCIAL's statements, absent
Willer disclosures, may have misrepresented to homeowners that it would assist
them in keeping their homes and improving their credit. In addition, HIGHLAND
FlNANCIALls offer of "free credit repair" to homeowners who entered into a
lease-option with HIGHLAND FINANCIAL allegedly misrepresented its ability
and legal authority to provide homeowners with such assistance.

18.

Referral Fee. HIGHLAND FINANCIAL advertised that it paid

consumers a referral fee of up to $5,000 if the consumer referred to HIGHLAND
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FINANCIAL a homeovroer with whom HIGHLAND FINANCIAL could "make a
dea1."
19.

Free Car with Home Purchase. HIGHLAND FINANCIAL advertised

a "free car with purchase of home."
20.

Registration with Attorney GeneraL HIGHLAND FINANCIAL

misrepresented in its promotions that it is registered with the attorneys general
office in all states in which it does business.
21.

Violations of I.C. § 48-603. The Attorney General alleges that

HIGHLAND FINANCIAL's conduct as set forth in this section constitutes multiple
and separate violations of Idaho Code § 48-603(2), (3), (5), (15), and (17).
22.

Violations of CPR Subchapter C. The Attorney General alleges that

HIGHLAND FINANCIAL's conduct as set forth in this section constitutes multiple
and separate violations of Subchapter C, Rules 30,31, and 33.01 of the CPR.
23,

Violations of CPR Subchapter R. The Attorney General alleges that

HIGHLAND FINANCIAL's conduct as set forth in this section constitutes multiple
and separate violations of Subchapter R, Rule 180 ofllie CPR.
VI.

REQUIREMENTS & PROIDBITED PRACTICES
24.
lS

Waiver of Jurisdiction. The Parties agree that Kootenai County, Idaho

the proper jurisdiction with respect to the entry and enforcement of this

agreement both now and in the future. IDGHLAND FINANCIAL agrees to waive
its right to contest all matters of jurisdiction if the Attorney General pursues a
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contempt or enforcement action against HIGHLAND FINANCIAL based on any
violation of this Assurance.
25.

Requirements to Conduct Business in Idaho. If HIGHLAND

FINANCIAL continues doing business in the State of Idaho it shall comply with the
following requirements:
a.

b.

General Reguirements.
1.

Future Investigations. HIGHLAND FINANCIAL shall
cooperate with the Attorney General during any future
investigations that he may initiate regarding its business
practices. Such cooperation shall include providing
information and producing documents to the Attorney
General without the need for a civil investigative
demand or subpoena for a period of two (2) years after
the effective date of this Assurance.

11.

Address Changes. HIGHLAND FINANCIAL shall
notify the Attorney General within 30 days of any
changes of address or changes in contact information as
contained in paragraph 32 of this Assurance.

111.

Obey All Laws. HIGHLAND FINANCIAL shall
comply with all state and federal laws and rules.

Advertising.

i.

Attorney
General's
Approval.
HIGHLAND
FINANCIAL shall not advertise or in any way represent
that it is registered with the Attorney General's Office
or that the Attorney General approves, promotes,
sanctions. supports,
or endorses HIGHLAND
FINANCIAL's business activities.

11.

Debt Counseling Services. Unless it establishes such
qualifications and legal authority to provide debt
counseling to consumers, HIGHLAND FINANCIAL
shall not advertise that it provides debt counseling.
HIGHLAND FINANCIAL may offer to consumers who
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have entered into a business transaction with
HIGHLAND FINANCIAL the opportunity to
participate in a debt counseling program offered by a
state-licensed debt counseling agency.

c.

111.

Credit Repair Services. Unless it establishes such
qualifications and legal authority to provide credit repair
services to consumers, HIGHLAND FINANCIAL shall
not advertise that it provides credit repair services.
HIGHLAND FINANC~ may offer to consumers who
have entered into a business transaction with
HIGHLAND FINANCIAL the opportunity to
participate in a credit repair program offered by a statelicensed credit repair agency.

iv.

Referral Sales. mGHLAND FINANCIAL shall not
advertise or in any way represent that it engages in
referral sales as defmed in CPR 20.42.

v.

Free Goods or Services. HIGHLAND FINANCIAL
shall not advertise or in any way represent that it will
provide free goods or services to consumers who
purchase a home from HIGHLAND FINANCIAL.

Foreclosure Rescue Activities.
1.

Legal Advice. HIGHLAND FINANCIAL shall include
in its foreclosure business forms that it does not provide
legal advice to consumers and that consumers should
consult an attorney before entering into a foreclosure
rescue contract with HIGHLAND FINANCIAL.

11.

Foreclosure Infonnation Disclosure. At HIGHLAND
FINANCIAL's flrst in-person contact with a consumer
who is facing possible foreclosure of his or her home,
HIGHLAND FINANCIAL shall inform the consumer in
writing that:
(a)

The Department of Housing and Urban
Development (BUD) offers infonnation to
consumers about how to avoid foreclosure and
consumers should visit HUD' s website at
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vvww.hud.gov/foreclosure/index.cfro or
Idaho's HUD office at (208) 334-1990.
(b)

call

HUD maintains a current list of HUD-approved
housing counseling agencies, which is available
at W'WW.hud.gov/offices/hseisfh/hcc/hcs.cfin or
by calling HUD at (800) 569-4287.

iii.

Written Disclosures. Before HIGHLAND FINANCIAL
enters into an agreement with a consumer to transfer
ownership of the consumer's home to a third party,
including an agreement to assume responsibility for
payment of a consumer's existing mortgage,
HIGHLAND FINANCIAL shall inform the consumer in
writing of the following:
(a)

If applicable, the presence and ramifications of a
due-on~sale clause in the consumer's existing
mortgage agreement.

(b)

The amount the consumer owes on his or her
existing mortgage.

(c)

The current fair market value of the consumer's
home as determined by at least one of the
following;
(1)

An appraisal prepared by a licensed

real estate appraiser~
appraisal from the county
assessor; or

(2)

An

(3)

Any other method authorized m
writing by the conSUmer.
)1fII
tl

or

(d)

iJ if

.I}n ~ •

(l.0UlC.l

V

.

The approxima~ amount of equity that the
consumer willAlose in his or her home if the
consumer enters into the agreement with
HIGHLAND FINANCIAL. For purposes of this
requirement only, equity shall be calculated by

subtracting the value of all existing liens against
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the home from the fair market value of the home
as determined by one of the following methods:

lV.

26.

(1)

An appraisal prepared by a licensed
real estate appraiser;

(2)

An appraisal
assessor; or

(3)

Any other method authorized
writing by the consumer.

from the

county

ill

Guarantees. lllGHLAND FINANCIAL shall not
guarantee or promise to a consumer that it can stop a
pending foreclosure, retain a consumer's ownership of
his or her home, return ownership of a consumer's home
to the consmner, repair a consumer's credit, or eliminate
a consumer's debt unless HIGHLAND FINANCIAL
guarantees in writing to do so.

Civil Penalties. HIGHLAND FINANCIAL shall pay the Attorney

General a civil penalty in the amount of$5,000 pursuant to Idaho Code § 48-610(3)
and according to following provisions:
a.

Amount Held in Abeyance. The Attorney General shall hold
$4,000 of the civil penalty in abeyance based on HIGHLAND
FINANCIAL's voluntary and continued compliance with this
Assurance. If a court finds that HIGHLAND FINANCIAL has
violated this Assurance, HIGHLAND FINANCIAL shall pay
the Attorney General $4,000 within three (3) days of entry of
the court's order. Payment shall be made via a cashier's check
made payable to the Attorney General. If HIGHLAND
FINANCIAL fails to pay the $4,000 civil penalty within three
(3) days of entry of the court's order, interest shall accrue
pursuant to Idaho Code § 28-22-104 on the unpaid amount.

b.

Payment Terms: HIGHLAND FINANCIAL shall pay the
Attorney General $1,000 in civil penalties according to the
payment plan outlined in paragraph 28.
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c.

Expiration Tenn. The Attorney General's authority to enforce
the civil penalty held in abeyance pursuant to paragraph 26(c)
shall expire at 5 :00 p.m. PST on December 3 I, 2012.

27.

Attorney Fees and Costs. HIGHLAND FINANCIAL shall pay the

Attorney General $2,000.00, which constitutes the Attorney General's fees and
costs pursuant to Idaho Code § 48-610(3). Payment shall be made according to the
payment plan outlined in paragraph 28.
28.
General

Payment Plan.

$3~000.OO~

HIGHLAND FINANCIAL shall pay the Attorney

which constitutes $1,000.00 in civil penalties and $2,000.00 in

attorney fees, in accordance with the following terms;

a.

Payment Dates. Beginning on January 1~ 2008, HIGHLAND
FINANCIAL shall pay the Attorney General at least $200.00
on or before the first day of each month until the lffipaid
balance. along with any accrued interest, is paid in full.

b.

Form of Payments. HIGHLAND FINANCIAL shall make all
payments via a cashier's check made payable to the Attorney
General Or bi onhf\€ dlrec:/ deposd- .k> a.. speC:ifuJ QCC.OL:>i"\t of
')
tht2. Atb,f)e.;/

I

6et1er;)l.

c.

29.

Interest. Interest shall accrue on the unpaid balance pursuant to
Idaho Code § 28-22-104.

.~ ~

.,2),(

Response to Consumer Complaints. HIGHLAND FINANCIAL

agrees that if it receives a consumer complaint regarding any aspect of its business
practices from the Attorney General or the Idaho Better Business Bureau,
HIGHLAND FINANCIAL shall respond to the complaint in writing within 30 days
of receiving it. Nothing in this paragraph prohibits HIGHLAND FINANCIAL from

denying an unsubstantiated complaint.

ASSURANCE OF VOLUNTARY COMPLIANCE - 12 OF 14

DEC, 3,2007

8:16AM

ATTY GENERAL elV LlT

NO, 917

p, 14

VII.
PENAL TIES FOR FAILURE TO COMPLY
30.

I.C. § 48-610(1) ContemJ2t Proceedings. HIGHLAND FINANCIAL

acknowledges that, pursuant to Idaho Code § 48-610(1), any breach of this
Assurance may subject HIG.HLAND FINANCIAL to contempt proceedings in
which the Attorney General may recover his fees, costs, expenses, civil penalties,
and restitution.

VIII.
NOTICES UNDER THIS ASSURANCE
31.

Notices. A notice is effective when each party receives it. A notice

may be sent by certified or registered mail, return receipt requeste~ or by overnight
delivery service when proof of delivery is available. Transmission of a notice by
facsimile, email, or other electronic device shall not constitute effective notice
unless the Parties expressly agree to such transmission in regard to the specific
notice beforehand. However, all consumer complaints and communications may be
sent to ffiGHLAND FINANCIAL by regular, first-class mail or by hand-delivery.

32.

Contacts. All required notices shall be in writing and sent to the

Parties at the following addresses:
Stephanie N. Guyon
Deputy Attorney General
Office of the Attorney General
650 West State Street, Lower Level

Mar~' . Jackson

Ru~~,~kson & Daugharty, LLP

110 Wall~ Ave.
Coeur d'Ale~\ID 83814

P.O. Box 83720
Boise, ID 83720 -0010
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HIGHLAND

FINANCIAL acknowledges receipt of a copy of this Assurance before it is filed
. with the District Court. HIGHLAND FINANCIAL further agrees to accept service
of a conformed copy by prepaid first-class mail sent to the address set forth in
Paragraph 32 of this Assurance. HIGHLAND FINANCIAL hereby requests
personal service by certified mail of a confonned copy of this Assurance and the
signed Order after filing.

IX.
AUTHORIZATIONS

HIGHLAND FINANCIAL, LLC

BY:

Ld~ $YP~/?- ~?-

STEVE MCMULLEN - MEMBi£R

APPROVED AS TO FORM ONLY: ----~

LAWRENCE G. WASDEN
TORNEY GENERAL

100107
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STATE OF IDAHO

COUNTY OF KOOTENAI} SS
FILED

LAWRENCEG. WASDEN
ATTORNEY GENERAL
STATE OF IDAHO

CLERr( D1STR1CT COURT

BRETT T. DELANGE (ISB NO. 3628)
CONSUJ\1ER PROTECTION DIVISION CHIEF

DEPlJty=v-----

STEPHANIE N. GUYON (ISB NO. 5989)
JANE E. HOCHBERG (ISB NO. 5465)
DEPUTY ATTORNEYS GENERAL
ATTORNEY GENERAL'S OFFICE
CONSUJ\1ER PROTECTION DIVISION
650 W. STATE STREET, LOWER LEVEL
P. O. BOX 83720
BOISE, IDAHO 83720-0010
(208) 334-2424
(208) 334-4151 (FAX)
Stephanie. guyon@ag.idaho.gov
ATTORNEYS FOR THE STATE OF IDAHO

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF ATTORNEY
GENERAL LAWRENCE G. WASDEN'S
INVESTIGATION OF THE BUSINESS
PRACTICES OF HIGHLAND
FINANCIAL, LLC, an Idaho limited liability
company.

)
)
)
)
)
)

CASE NO.

C:~,[D£DJ-q;):S11

ORDER APPROVING
ASSURANCE OF VOLUNTARY
COMPLIANCE

-----------------------------)
The Parties filed their Assurance of Voluntary Compliance ("the Assurance") in
this matter and now present it to this Court for its consideration and approval. After
reviewing the Assurance and for good cause showing, this Court enters the following
orders:
t_- ,
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IT IS HEREBY ORDERED that the Assurance

IS

approved and adopted

according to its terms and provisions;

IT IS FURTHER ORDERED that any violation of the Assurance may subject
Highland Financial, LLC to proceedings for appropriate relief under the terms of the
Assurance; and

IT IS FURTHER ORDERED that any violation of the Assurance may subject
Highland Financial, LLC to proceedings for appropriate relief under the Idaho Consumer
Protection Act, title 48, chapter 6, Idaho Code.

IT IS SO ORDERED.
DATED this

7,1

day of

jPt-r-l'

200

fJohn - I.

ca
iVdtCnei'I.

!',/r'

I

DISTRICT JUDGE
First Judicial District
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CLERK'S CERTIFICATE OF SERVICE
I hereby certify that on the 7.. '3 day of
r'"
200 ~ ,I caused
to be served a true and correct copy of the foregoing by the method indicated below, and
addressed to the following:

jA

Mark A. Jackson
Rude, Jackson & Daugharty, LLP
110 Wallace Ave.
Coeur d'Alene, ID 83814

Stephanie N. Guyon
Deputy Attorney General
Idaho Attorney General's Office
P.O. Box 83720
Boise, ID 83720-0010

xx

xx

HAND DELIVER
U.S. Mail
Overnight Mail
Telecopy (Fax)
Certified Mail
Electronic Mail
HAND DELIVER
U.S. Mail
Overnight Mail
Telecopy (Fax)
Certified Mail
Electronic Mail

Clerk of the Court

By: _ _ _ _ _ _ _ _ _ _ _ __
Deputy Clerk
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